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and so subject to "the possibility that such right might become 
valueless." The reply of Shiras, J., dissenting, with whom Gray 
and Peckham, J. J., concur, would seem to be most pertinent; the 
knowledge that private property is liable to be taken for a pub- 
lic purpose has not hitherto been supposed to deprive the owner 
of the right of just compensation. The learned Justice Harlan 
fails to distinguish between the ownership of the fee of the high- 
way and the abutting owner's right of access. Ownership of the 
former, as he says, is immaterial since it is already servient to an 
easement, and improving this easement takes no property from 
the plaintiff unless a distinct property right is affected. That 
the right of access may be such a distinct property right does 
not appear to have occurred to the learned Justice. Yet such is 
the English law. Rose v. Groves, 5 Mann. & G, 613 (1843); Lyon 
v. Fishmongers Co., L. R., 1 App. Cas., 662 (1876). Such intan- 
gible rights have received slow recognition except where the early 
common law doctrines of trespass could not be invoked. Such 
were the N. Y. Elevated Railway cases where the plaintiffs did not 
own the fee of the street. Story v. N. Y. El. R. Co., 90 N. Y., 
122 (1882): Hare Amer. Const. Law, 372. Compare also Haskell 
v. New Bedford, 108 Mass., 208 (187 1); Br ay ton v. Fall River, 

113 Mass., 218 (1873); Delaplaine v. Chic. & N. W. R. Co., 
42 Wis., 214 (1877); Brisbine v. St. P. & S. C. R. Co., 23 Minn., 

114 (1876); Ind.B. & W. R. Co. v. Eberle, nolnd., 542(1886); 
Steers v. Brooklyn, 101 N. Y., 51 (1885). It is submitted that 
cases holding contra are opposed to justice and the general trend 
of authority, Gould v. H. R. R. Co., 6. N.Y., 522 (1852); Stevens 
v. Patterson, 34 N. J. 532 (1870); Tomlin v. Dubuque R. Co., 32 
la., 106 (1871). " So far as these cases justify the cutting off of a 
riparian proprietor they justify taking of property without just com- 
pensation." Cooley Const. Law, 6th Ed., 6/0, note 1. 



Agency — Employer's Liability to Surgeon for Care of In- 
jured Employee. — The master is under no legal obligation to pro- 
vide medical attendance for a servant injured in the course of his 
employment, whether the injury sustained be traceable to the em- 
ployer's fault, or not, though in the former event the expense in- 
curred may be included in the damages recovered for the injury. 

The question whether, and under what circumstances, an agent 
of the employer, not expressly authorized therefor, may bind his 
principal by hiring a surgeon in an emergency to save a servant's 
life has been before the courts on numerous occasions in recent 
years, and in many of these instances the injured man has been 
one employed by a railway company. 

It has often been held that a general agent of a railway corpo- 
ration may bind his company by contract for such medical attendance 
as is necessary for the injured servant, though it seems difficult to 
support these decisions on any sound principle of agency. Toledo, 
etc., Ry. v. Rodriques, 47 111. 188 (1868); Walker v. G. W. Ry. 
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Co., L. R. 2 Exch. 228 (1867); Sevier v. i?. i?. Co., 92 Ala. 258 
(1890). 

Some courts in dealing with these cases have gone so far as to hold 
that the servant present, who is highest in authority, has the req- 
uisite power conferred on him by the necessity of the occasion. 
Ry. Co. v. McMurry, 98 lnd. 358 (1885); Ind. <2f St. L. Co. v. 
Morris, 67 111. 295(1873). Recovery is certainly not to be sustained 
on the theory of quasi-contracts if the grade of the agent and not the 
necessity is to determine the principal's liability. 

In a recent Kentucky case, Godshaw v. Struck, 58 S. W. 781, 
the foreman of the defendant contractor employed the plaintiff to 
attend a workman injured by a falling brick. The Court of Ap- 
peals denied the surgeon's right to recover, holding that the doc- 
trine of the railway cases applied exclusively to them. Undoubt- 
edly, the defendant should not be held liable Swazey v. Mfg. Co., 
42 Conn. 556 (1875); Chaplin v. Free/and, 34 N. E. 1007 (Ind., 
1893), but if the anomalous doctrine of the railway cases is rec- 
ognized, it is not clear why it is not extended to other cases within 
the reason of the rule. 

It is said that men in the railway service are usually at work far 
from their homes, and are apt to be injured when in localities where 
they have neither friends nor credit. Chaplin v. Freeland, supra. 
But these statements are equally true with respect to thousands of 
workmen living in the suburbs of any one of our great manufactur- 
ing centers — many of whom are engaged in occupations quite as 
hazardous as that of the railway employees. 



Protection of Business or Occupation. — The first case in which 
an action was allowed for improper interference with a man's em- 
ployment or business seems to have been Garret v. Taylor, Cro. 
Jac, 567, in the 18th year of James 1, where plaintiff was given 
damages against defendant, who had driven away workmen and 
customers from plaintiff's quarry by threats of violence and of law- 
suits. In a long series of cases at law and in equity the English 
courts worked out the principles of their jurisdiction in such 
matters. But in the case of Allen v. Flood, L. R., 1898, App. Cas. 
1, the earlier cases were exhaustively reviewed and the House of 
Lords, overruling the view of the lower courts and of most (six out 
of eight) of the Judges whose opinion was asked, held that to pro- 
cure a workman's discharge, where he had no binding contract ot 
employment, and to prevent his future employment, by threats of 
strikes, etc., violated no legal right of the workman. Both the 
decision and the reasoning by which it was reached substantially 
alter the law as previously understood, and sufficient time has not 
elapsed for the English courts to build on this new foundation. 

Most of the reported cases in the United States arose upon appli- 
cations for injunctions as a suit for damages is usually an utterly in- 
adequate remedy.' The general rule in this country agrees rather 
with the views held in England before Allen v. Flood, than with 



